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APPLICATION TO FILE AMICUS CURIAE BRIEF 
 
To the Honorable Presiding Justice of the Court of Appeal, Fifth 

Appellate District: 

Pursuant to Rule 8.200(c) of the California Rules of Court, the 

National Federation of Independent Business Small Business Legal 

Center (“NFIB Legal Center”) respectfully applies for leave to file an 

amicus curiae brief in support of Petitioner Gerawan Farming, Inc.1 

The NFIB Legal Center is a nonprofit, public interest law firm 

established to provide legal resources and be the voice for small 

business in the nation’s courts through representation on issues of 

public interest affecting small business. The National Federation of 

Independent Business (NFIB) is the nation’s leading small business 

association representing members in Washington, D.C., and all 50 

state capitols. Founded in 1943 as a nonprofit, nonpartisan 

organization, NFIB’s mission is to promote and protect the rights of 

its members to own, operate and grow their businesses. 

NFIB represents approximately 350,000 member businesses 

nationwide, and its membership spans the spectrum of business 

operations, ranging from sole proprietor enterprises to firms with 

hundreds of employees. While there is no standard definition of a 

“small business,” the typical NFIB member employees 10 people and 

reports gross sales of about $500,000 a year. The NFIB membership 

is a reflection of American small business. 

                                                
1  The proposed brief was authored in whole by counsel for NFIB 
Legal Center. No other counsel or party made a monetary 
contribution intended to fund the briefs preparation or submission. 
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To fulfill its role as the voice for small business, the NFIB 

Legal Center frequently files amicus briefs in cases that will impact 

the small business community. NFIB Legal Center seeks to file in 

this case because it raises an important issue for small business 

owners—especially in the agricultural industry. At issue is the 

constitutionality of a regime that targets select businesses for 

imposition of individualized proscriptions. Specifically, the NFIB 

Legal Center wishes to voice small business concerns that any such 

regime may unfairly singles out a targeted company for imposition 

of heightened legal requirements—beyond those generally 

applicable—without any special justification.  

Additionally, NFIB Legal Center wishes to voice small 

business concerns over a regime that would compel a non-consenting 

business to enter into a collective bargaining agreement. If the 

Agricultural Labor Relations Board is allowed to force a contract 

upon non-consenting parties in this case, NFIB Legal Center is 

concerned that the Legislature may be emboldened to force 

businesses in other industries to submit to the terms of non-

consensual collective bargaining agreements. This is a serious 

concern because both due process and First Amendment principles 

protect business owners from being forced to assent to an 

objectionable contract. 

Amicus has reviewed the briefs of the Petitioner, Respondent, 

and Real Party in Interest in this case, and is familiar with the 

issues presented. Amicus believes that the proposed brief will assist 

the Court by addressing the fundamental doctrinal issues presented 

in this case. This amicus curiae brief should prove especially helpful 
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in fleshing-out the constitutional infirmities with the Mandatory 

Mediation and Conciliation (“MMC”) provisions of the Agricultural 

Labor Relations Act. Lab. Code §§ 1164-1164.13. Specifically, the 

brief demonstrates that there are no discernible principles guiding 

the Agricultural Labor Relations Board in the process of approving a 

collective bargaining agreement compelled through the MMC 

process. Accordingly, the brief should prove helpful in explaining 

that there are tremendous risks for inconsistent directives, and in 

addressing the associated constitutional implications. Further, the 

amicus demonstrates that there is no legitimate basis for targeting 

a business for mandatory interest arbitration. 

Accordingly, NFIB Legal Center respectfully urges this Court 

to grant this application and file the attached amicus curiae brief. 

      Respectfully submitted, 
 
Dated:  April 23, 2014   NFIB Small Business Legal 

Center 
      Luke A. Wake 
 

Benbrook Law Group, PC 
Bradley A. Benbrok 
 
 
 
By:________________________ 
Luke A. Wake 
 
Attorneys for Amicus Curiae 
NFIB Small Business Legal 
Center
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AMICUS CURIAE BRIEF 

INTRODUCTION 
 

The Mandatory Mediation and Conciliation (“MMC”) 

provisions of the Agricultural Labor Relations Act (“Agricultural 

Act”) authorize the California Agricultural Labor Relations Board 

(“ALRB” or “Board”) to compel a targeted business to submit to 

mandatory interest arbitration. Lab. Code §§ 1164-1164.13. The 

process ultimately culminates in an enforceable order from ALRB 

imposing special legal obligations on the subject company—in 

addition to those generally applicable to the agricultural industry. 

As explained in Hess Collection Winery v. Agricultural Labor 

Relations Board (2006) 140 Cal. App. 4th 1584, this so-called 

“interest arbitration” is not in actuality arbitration at all. Hess 

referred to the process as a quasi-legislative proceeding, whereas the 

Petitioner contends it is adjudicative. Either way, the process 

departs from existing legal norms by imposing unique burdens on 

the subject company. 

Supposedly to better working conditions for agricultural 

employees, the Legislature thought it somehow wise to entrust the 

ALRB with authority to craft special legal requirements for select 

businesses in this manner. And while courts generally refuse to 

question the wisdom of legislative enactments restricting economic 

liberties, the non-delegation doctrine is not so reflexively 

deferential. The doctrine places the burden on the State to 

demonstrate that the Legislature has given directives affirmatively 
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guiding its conduct. Thus, in the absence of discernible legislative 

standards, a grant of authority to impose special legal requirements 

upon select private actors constitutes an unconstitutional delegation 

of the Legislature’s fundamental policymaking function. 

In this case the Agricultural Act provides the ALRB with 

broad authority to “resolv[e] all [] issues between” a targeted 

business and a labor union.2 Lab. Code § 1164(d). Specifically, the 

ALRB has been given authority to impose special rules on a targeted 

business so as to require the employer to: (a) pay wages in excess of 

the state’s minimum wage laws; (b) provide employees with special 

benefits that are not otherwise required by law; and (c) abide by 

special standards governing terms and conditions of employment—

rules that are inapplicable to any other employer in the state. Lab. 

Code § 1164.3(a). The ALRB mounts its non-delegation defense on 

the notion that the Legislature has established a policy of 

encouraging collective bargaining agreements (“CBA”), and on the 

ground that the Legislature set forth a few considerations roughly 

guiding the ALRB’s decision-making process under the MMC 

regime. But, the problem remains that the Legislature has given 

ALRB unfettered authority to make fundamental policy decisions on 

wages, benefits, working conditions and terms of employment. The 

ALRB is left with total discretion, enough to decide fundamental 

policy issues in any number of ways. The Board is guided only by a 

vague sense of social justice—apparently inferred from the 

penumbras of the Agricultural Act. 

                                                
2  The union must be the exclusive representative of the 
company’s employees. Lab. Code § 1164(a). 
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The whole scheme is beset with constitutional infirmities. 

Notwithstanding the apparent lack of standards governing the 

ALRB’s orders, the MMC process of imposing special legal 

requirements on a select business necessarily raises an Equal 

Protection Clause problem because it singles-out the targeted 

employer to bear extra burdens that are not applicable to any other 

business. The Act authorizes any labor union—claiming to represent 

the employees of an agricultural company (“Petitioning Union”)—to 

ask the ALRB for an order forcing the company to submit to interest 

arbitration, wherein an “arbitrator” is assigned to propose a CBA.3 

Once the ALRB approves the recommended CBA, it becomes 

effective law governing employer-employee relations—binding upon 

only the subject business and the Petitioning Union. And, in 

imposing these unique legal burdens, the MMC regime must be 

viewed as per se unconstitutional in any case because it arbitrarily 

creates a “class of one” for no other reason but the fact that the 

company has fallen into the cross-hairs of union operatives.4  

Finally, the fact the Legislature wished to compel agricultural 

companies to enter collective bargaining agreements is irrelevant 

                                                
3  The Petitioning Union must certify that it has tried—
unsuccessfully—to work to a consensual CBA before invoking the 
MMC process. Lab. Code § 1164.11. 
4  Since this would be true in every case, the MMC regime is 
facially unconstitutional. See Tobe v. City of Santa Ana (1995) 9 Cal. 
4th 1069, 1084 (distinguishing facial from as applied challenges); 
Arcadia Unified Sch. Dist. v. State Dept. of Educ. (1992) 2 Cal. 4th 
251, 267 (explaining that in a facial challenge the “petitioners must 
demonstrate that the act's provisions inevitably pose a present total 
and fatal conflict with applicable constitutional prohibitions.”), 
quoting Pac. Legal Found. v. Brown (1981) 29 Cal.3d 168, 180-81). 
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because the State simply lacks the power to compel a business to 

enter a contractual agreement with a union. Though it is beyond 

debate that the State enjoys the power to regulate the employer-

employee relationship in innumerable ways—e.g., the establishment 

of generally applicable minimum wage requirements, or generally 

applicable rules requiring payment of overtime, or mandated break 

periods—the State in this case seeks to do something more. In 

creating a regime that forces a targeted business to accede to an 

objectionable contract, the State assumes the power to compel a 

meeting of the minds between the targeted company and the 

Petitioning Union. But the assertion of such an awesome power 

crosses a line that has remained in place—unscathed by post-

Lochner precedent—since the U.S. Supreme Court’s decision in 

Wolff Packing Co. v. Ct. of Indus. Relations of State of Kansas (1923) 

262 U.S. 522. 

It is certainly true that Lochner-era precedent espousing the 

“freedom of contract” has long since been abandoned in favor of the 

view that the State can affirmatively regulate the terms of a 

contract; however, the Supreme Court has never backed away from 

the essential holding in Wolff Packing that it is generally beyond the 

power of the State to force a contract upon non-consenting parties. 

For this reason—and in light of legitimate First Amendment 

concerns—the MMC regime cannot be understood to affirmatively 

require a targeted business to assent to an objectionable contract. 

Instead the regime must be recognized for what it is—a naked 

imposition of special legal burdens on a single employer. 
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QUESTIONS PRESENTED 
 
1.  Is it within the lawful power of the State to affirmatively compel 

non-consenting parties to enter into a contractual relationship—or 

would such state action violate due process absent a compelling 

state interest? 

2.  Does the ALRB violate the Equal Protection Clause by imposing 

individualized proscriptions on a single business—mandating 

heightened legal burdens beyond what is generally required of other 

businesses—where that business has been so targeted for no reason 

other than its refusal to ascend to a contract with a labor union?   

3.  Has the ALRB satisfied its burden of establishing that the 

Legislature gave sufficient directives guiding its conduct through 

the MMC process, so as to avoid a non-delegation problem? 

STATEMENT OF CASE 

Amicus NFIB Legal Center adopts the statement of case and 

facts as set forth in Petitioners’ opening brief. For the purposes of 

this brief we reiterate only the following: 

1.  Petitioner, Gerawan Farming, Inc. (“Gerawan”), challenges 

the constitutionality of an ALRB order imposing a CBA upon the 

company because Gerawan finds its terms objectionable. 

2.  Real Party in Interest, United Farm Workers of America 

(“UFW”), petitioned the ALRB to force the parties into mandatory 

interest arbitration, whereby an arbitrator set the terms of the 

contested CBA. 
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3.  As a predicate for invoking the MMC process, the UFW 

certified that (a) it is the exclusive representative of Gerawan’s 

employees; (b) Gerawan had failed to voluntarily agree to a CBA 

within the time required for invocation of the MMC process; and (c) 

Gerawan had—at some point—committed an unfair labor practice. 

4.  In response Gerawan: (a) disputes the UFW’s assertion 

that it remains the exclusive representative of its employees after 

an inexplicable 20 year absence; (b) maintains the UFW failed to 

negotiate in good faith; and (c) contends that the UFW should not 

have been permitted to compel the ALRB to initiate MMC 

proceedings because the UFW has failed to demonstrate that 

Gerawan committed any wrongful conduct relating to its duty to 

negotiate in good faith since the time UFW was certified as a 

representative of the company’s employees in 1992. 

5.  The ALRB rejected Gerawan’s preliminary arguments, and 

therein issued an order forcing Gerawan into the MMC process. 

6.  Through the MMC process, ALRB ultimately approved the 

arbitrator’s CBA therein issuing an order that requires Gerawan 

and UFW to abide by its terms 

7.  The compelled CBA requires Gerawan to increase wages 

for its employees—notwithstanding the fact that Gerawan already 

pays its employees above the industry average, and well in excess of 

minimum wage.  

8.  The compelled CBA also requires Gerawan to abide by 

special standards governing the terms and conditions of 

employment—requirements that are not applicable to any other 

employer.  
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9.  Throughout this process Gerawan’s employees have 

signaled discomfort with the terms of the proposed CBA, as 

demonstrated by the fact that the employees gathered 2,600 

signatures in a petition to decertify UFW. On November 5, 2013 the 

ALRB held an election wherein Gerawan’s employees were allowed 

to vote on decertification; however, those votes have been 

impounded. It remains unclear whether the ballots will ever be 

counted. 

ARGUMENT 

The State Has No Power to Affirmatively Compel a 
Business to Enter a Collective Bargaining Agreement 

A.  The State May Undoubtedly Set Requirements for 
Contracting Parties, But Cannot Compel a Meeting of the 
Minds 

The ALRB and UFW suggest that nothing in the realm of 

economic affairs is beyond the purview of State regulation in the 

post-Lochner era. In the same vein many commentators argued 

that—since the New Deal expansion of federal commerce powers—

nothing was beyond the reach of federal regulation.5 So it is worth 

remembering that we have since discovered a line in the sand, in 

our Commerce Clause jurisprudence, over which the federal 

government may not step. Those who thought federal commerce 

powers to be without limit were repudiated in United States v. 

                                                
5  See e.g., The Right Results for All the Wrong Reasons: An 
Historical and Functional Analysis of the Commerce Clause (2000) 
53 Vand. L. Rev. 271, 283-84 (noting that until United States v. 
Lopez, there was no “case law prevent[ing] the expansive 
nationalization of criminal law.”). 
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Lopez,6 United States v. Morrison,7 and still again in NFIB v. 

Sibelius.8 And in the same vein this Court should repudiate ALRB’s 

suggestion that the State has the power to compel non-consenting 

parties to enter a contract. That assertion of power crosses a line in 

the sand that was set long ago in Wolff Packing Co. v. Ct. of Indus. 

Relations of State of Kansas (1923) 262 U.S. 522. 

Of course it is true that the Legislature can restrict economic 

liberties in enumerable ways without running into constitutional 

problems. For example, California imposes minimum wage 

requirements on employers—the highest in the nation. Lab. Code § 

1194; see also Michael Kleinmann, California Enacts Highest 

Minimum Wage in Country, Forbes (Sept. 27, 2013).9 California law 

imposes numerous other requirements governing the employer-

employee relationship, notwithstanding the terms of an employment 

contract.10 Federal law imposes additional burdens on employers—

                                                
6  (1995) 514 U.S. 549. 
7  (2000) 529 U.S. 598. 
8  (2012) 132 S.Ct. 2566. 
9  Available at http://www.forbes.com/sites/theemploymentbeat/ 
2013/09/27/california-enacts-highest-minimum-wage-in-the-country/ 
(last visited March 24, 2014). 
10  For example, California’s wage and hour law dictates how and 
when an employer must pay its employees. Lab. Code § 204; See's 
Candy Shops, Inc. v. Super. Ct. (2012) 210 Cal. App. 4th 889 
(generally discussing California’s regulation of wage payment 
practices). The Labor Code sets standards for working conditions, 
dictating that employees must be allowed rest-breaks. 8 CCR § 
11050(12)(A); Brinker Rest. Corp. v. Super. Ct. (2012) 53 Cal. 4th 
1004. California likewise restricts the prerogative of an employer to 
terminate an employee for certain specified reasons. See generally 
Guz v. Bechtel Nat’l Inc. (2000) 24 Cal. 4th 317, 355 (explaining that 
an employer will be liable for taking adverse actions against a 
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such as the Affordable Care Act’s requirement that certain 

employers must provide affordable health insurance options for full-

time employees. 26 U.S.C.A. § 4980H. And, of course, all of these 

restrictions are subject only to rational basis review when 

challenged on substantive grounds. Kenneally v. Med. Bd. (1994) 27 

Cal. App. 4th 489, 496. But a governmental directive purporting to 

force a contract upon non-consenting parties is another matter.  

In Wolff Packing, the U.S. Supreme Court struck-down a 

Kansas law that established a Commission with authority to impose 

a contract upon non-consenting parties with certain specified terms. 

262 U.S. at 534, 541-42. In this respect the Kansas regime was 

identical to California’s MMC regime. Accordingly, Wolff Packing’s 

essential holding—that government cannot compel private parties to 

enter a contract without violating substantive due process—is 

directly on point. 

The ALRB and UFW would dismiss Wolff Packing on the 

assumption that it has been repudiated by the post-Lochner cases 

such as Nebbia v. New York11 and Lincoln Federal Labor Union v. 

Nw. Iron & Metal Co.;12 however, those cases never directly 

addressed the question of whether a compelled contract is ipso facto 

unconstitutional.13 To be sure, the Supreme Court has never backed 

                                                                                                                                 
member of a protected class if there is evidence of a discriminatory 
motive). 
11  (1934) 291 U.S. 502. 
12  (1949) 335 U.S. 525. 
13  These cases only stand for the proposition that government 
may restrict the right of a party to contract as he or she might wish. 
The UFW cites numerous examples of statutes imposing restrictions 
requiring contracting parties to abide by certain conditions. But 
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away from its holding that a compelled contract violates due 

process. To the contrary, the Supreme Court’s opinion in NLRB v. 

Jones & Laughlin Steel Corp.14 signals the continued validity of 

Wolff Packing’s essential holding during the height of the New Deal 

era—three years after the Nebbia decision. The Court upheld the 

NLRA as constitutional “at least in part because it ‘does not compel 

agreements between employers and employees.’” Bryan M. O'Keefe, 

The Employee Free Choice Act's Interest Arbitration Provision: In 

Whose Best Interest? (2010) 115 Penn St. L. Rev. 211, 216. Indeed, 

the Court recognized this to be important in its due process 

analysis—a compelling sign that there would have been serious due 

process concerns if the NLRA had been understood to compel 

contracts upon non-consenting parties.15 

It is certainly true that Wolff Packing’s broad rationale—that 

the State cannot control the terms of a contract—is no longer 

binding. Nebbia, 291 U.S. at p. 527-28. But, on the narrow question 

of whether a State can affirmatively compel a non-consenting party 

into a contractual relationship, Wolff Packing remains good law. See 

Mengel Co. v. Nashville Paper Prods. & Specialty Workers Union, 

No. 513 (6th Cir. 1955) 221 F.2d 644, 647 (citing Wolff Packing for 

the proposition that “compulsory arbitration, without right to have 

the issue determined by court action, is invalid.”); see also Jerre S. 

                                                                                                                                 
none of those regulations purport to compel a contract—they merely 
impose conditions on parties wishing to enter a contract.  
14  Jones & Laughlin Steel Corp. (1937) 301 U.S. 1. 
15  This due process analysis assumed the constitutionality of 
economic restrictions imposing a duty to bargain on employers, but 
nonetheless suggests that a regime compelling a meeting of the 
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Williams, The Compulsory Settlement of Contract Negotiation Labor 

Disputes (1949) 27 Tex. L. Rev. 587, 622-23 (observing that despite 

the “tenor of [New Deal era] decisions . . . the Wolff cases have not 

been overruled[,]” and suggesting that “compulsory settlement 

legislation” may infringe upon First Amendment rights, or other 

protected “individual liberties…”). In other words, the State’s 

prerogative to regulate the terms of a contract is undoubtedly broad, 

but the power to mandate a party to enter a contract is subject to 

heightened scrutiny. See, e.g., Peick v. Pension Ben. Guar. Corp. (7th 

Cir. 1983) 724 F.2d 1247, 1277 (distinguishing between state-

imposed “compulsory settlements” and a mere requirement to enter 

arbitration as a means of encouraging voluntary settlement). 

1.  A Party Cannot be Compelled to Assent to an 
Agreement 

Government can certainly force a business to abide by certain 

standards dictated by law, but it is simply beyond the power of the 

State to compel assent to an agreement. Indeed, a legitimate 

contract requires a meeting of the minds. In re First Capital Life 

Ins. Co. (1995) 34 Cal. App. 4th 1283, 1288 (citing 1 Corbin on 

Contracts (1963 ed.) § 107, p. 478). And to the extent the MMC 

regime seeks to compel a meeting of the minds it is truly Orwellian. 

It is important to remember that a contract only alters the 

legal rights of the parties by virtue of their voluntary assent to its 

terms. See Restatement (Second) of Contracts (1981) § 18 

(“Manifestation of mutual assent to an exchange requires that each 

party either make a promise or begin or render a performance.”). 

                                                                                                                                 
minds would be a bridge too far. Jones, 301 U.S. at 43-49. 
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The common law has always recognized that parties may change 

their legal relationship through voluntary assent by mutually giving 

concessions—so as to advance the individual interests of both 

parties. Id. In this manner, contracting parties create private law to 

advance their mutual interests. 

Since contract principles require a meeting of the minds—

which is necessarily absent when assent is compelled—a mandated 

CBA cannot be viewed as a true contract. Bustamante v. Intuit, Inc. 

(2006) 141 Cal. App. 4th 199, 208 (a valid contract requires a 

meeting of the minds affirmed by “mutual consent”); Tarpy v. Cnty. 

of San Diego (2003) 110 Cal. App. 4th 267, 277 (a contract cannot be 

enforced when assent was given under a threat of force or 

coercion).16 Moreover, the State cannot affirmatively compel a 

meeting of the minds because that would create serious First 

Amendment problems.17 Indeed, if a business has a constitutionally 

                                                
16  Where the State imposes a CBA through the MMC regime, it 
seeks to compel an agreement through threat of force. To be sure, 
noncompliance with a legal standard will usually result in state-
imposed financial penalties. The state enforces these sanctions—
always with the implicit threat of force. See Max Weber, The Theory 
of Social and Economic Organization 154 (1947) (Talcot Parsons ed., 
A.M. Henderson & Talcott Parsons trans., The Free Press 1968) 
(defining the state as a “compulsory political association with 
continuous organization… [which] successfully upholds a claim to 
the monopoly of the legitimate use of physical force in the 
enforcement of its order.”). 
17  This amicus focuses on the employer’s First Amendment 
concerns; however, a compelled contract also impinges upon the 
employees’ protected liberties. See Williams, 27 Tex. L. Rev. at 622-
23, 636 (observing that compulsory arbitration raises First 
Amendment concerns in taking away the right to strike, and 
suggesting that such concerns could only be overridden where there 
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protected First Amendment right to oppose unionization, it 

necessarily has a right to display that opposition by refusing to 

endorse a contract that is objectionable and contrary to the interests 

of the business. See Chamber of Commerce v. Brown (2008) 554 U.S. 

60, 66-68 (affirming that the First Amendment protects “the right of 

employers to engage in noncoercive speech about unionization.”); see 

also NLRB v. O’Keefe & Merrit Mfg. (9th Cir. 1950) 178 F.2d 445, 

447-48.  

Forcing assent to such a contract would violate the targeted 

businesses’ right to be free from compelled speech. See Rumsfeld v. 

Forum for Academic & Institutional Rights, Inc. (2007) 547 U.S. 47, 

61 (“[F]reedom of speech prohibits the government from telling 

people what they must say.”); Gerawan Farming, Inc. v. Lyons, 24 

Cal. 4th 468, 491 (2000) (explaining the California Constitution 

likewise protects businesses from compelled speech, and that 

California’s constitutional protections are “even ‘broader’ and 

‘greater’” than the First Amendment.). This is because assent is a 

communicative act in its very nature—an endorsement of something 

the subject business does not wish to endorse.18 R.J. Reynolds 

Tobacco Co. v. Food & Drug Admin., 696 F.3d 1205, 1211 (D.C. Cir. 

2012) (explaining that the compelled speech doctrine protects 

businesses even from making compelled statements of fact); Nat'l 

Ass'n of Mfrs. v. NLRB, 717 F.3d 947, 957 (D.C. Cir. 2013) (raising 

                                                                                                                                 
is a sufficiently compelling public interest—as may be the case with 
public utilities). 
18 Moreover, the compelled CBA in this case required Gerawan to affirm 
recognition of the UFW as the exclusive representative of its employees—a 
matter still in contention between the parties. (App’x 442).  



14  

serious First Amendment concerns over an NLRB rule that would 

have compelled employers to post notice of employee labor rights at 

worksites). Further, in imposing a CBA by force, the MMC regime 

violates the targeted business’ freedom of association because a CBA 

forces the subject parties into a legal relationship that they would 

not have agreed to enter on their own. See Boy Scouts of America v. 

Dale (2000) 530 U.S. 640, 648 (holding that “‘[f]reedom of association 

… plainly presupposes a freedom not to associate.’”); see also 

Thomas v. Collins (1945) 323 U.S. 516, 537 (recognizing employers 

have a First Amendment right to oppose unionization). 

2.  The Board May Only Impose Terms Altering the 
Rights of the Targeted Party Through Individualized 
Legal Proscriptions 

Since the MMC regime is unconstitutional if understood as 

affirmatively requiring assent to an objectionable contract, the 

terms of a mandated CBA can only be given legal effect if 

understood as imposing individualized proscriptions on the 

parties.19 See Hess, 140 Cal. App. 4th at p. 1597 (observing that 

                                                
19  This distinction is relevant in defining the nature of the legal 
relationship between the parties once the ALRB has issued an order 
requiring the parties to operate under a CBA. For one, a 
contractually based relationship would usually continue by the 
terms of the agreement without regard to changing legal 
developments. Second, the distinction between a compelled 
agreement and a governmental directive may be relevant in 
determining the constitutionality of certain imposed terms—such as 
a requirement that a business must give the union access to its 
property. See Loretto v. Teleprompter Manhattan Corp. (1982) 458 
U.S. 419, 434-35 (holding a government-imposed requirement 
forcing a private property owner to waive the right to exclude 
constitutes a per se taking requiring just compensation). 
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under the MMC regime, the arbitrator is “acting as a legislator . . .”). 

But viewed in this light, the MMC regime is constitutionally suspect 

for other reasons. Indeed, the Board’s order ultimately alters the 

rights of the parties and creates a legal relationship that they would 

not have at common law. This raises the question: why should the 

power of the State be applied to set the terms of a relationship 

between these particular parties? 

B.  Individualized Legal Proscriptions are Constitutionally 
Suspect. 

1.  A Legal Proscription Without General Applicability 
to an Entire Class of Similarly Situated Individuals is 
Presumptively Unconstitutional 

Individualized proscriptions are inherently suspect because 

the law can only be viewed as rationale if similarly situated 

individuals are treated the same. Engquist v. Oregon Dep’t of Agric. 

(2008) 553 U.S. 591, 602 (“Thus, when it appears that an individual 

is being singled out by the government, the specter of arbitrary 

classification is fairly raised, and the Equal Protection Clause 

requires a ‘rational basis’ for the difference in treatment.”); Vill. of 

Willowbrook v. Olech (2000) 528 U.S. 562, 564. For one, when 

government issues a directive that is only applicable to a single 

targeted business, there is a substantial likelihood that the law-

giver has been captured by the interests of those parties standing to 

benefit from the directive. See Josh Blackman, Equal Protection 

From Eminent Domain: Protecting the Home of Olech’s Class of One 

(2009) 55 Loy. L. Rev. 697, 742 (discussing a case in which General 

Motors had “‘exerted a disproportionate… determinant influence 
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upon the public policy process [to prompt a municipality to initiate 

eminent domain proceedings] [,]” and concluding that “GM had 

[been] captured the political process.”). To some extent, this is a risk 

with any legislative action; however, it is an especially great risk 

when a lone business is singled-out—like the most vulnerable in a 

herd of potential prey. Id. at pp. 743-46 (observing that parties who 

have been singled out “are less likely to influence the political 

process and hence are more vulnerable’ to state action that benefits 

private parties[,]” and explaining that meaningful “class of one” 

scrutiny can deter “rent seeking”). 

This is because a politically powerful interest group—standing 

to benefit from imposition of special legal obligations—can avoid 

unified resistance on the part the broader regulated community by 

targeting select businesses.20 Paul B. Stephan III, Barbarians Inside 

the Gate: Public Choice Theory and International Economic Law 

                                                
20  Public choice theory tells us—in economic terms—that a 
special interest group will be willing to spend substantial resources 
in lobbying for a regulation that harms the economic interests of 
others, so long as it promises greater economic benefits than the 
amount expended in the process. Steven P. Croley, Theories of 
Regulation: Incorporating the Administrative Process (1998) 98 
Colum. L. Rev. 1, 35. And further, when the adverse economic 
impacts of regulation are diffused among the entire population or a 
large class of individuals, the transactional costs associated with 
coordinating a successful opposition are usually prohibitive—
meaning that a special interest group, like organized labor in this 
case, will often succeed in pushing for regulation to advance its 
economic interests, resulting in diffused economic harms to the 
general public. Stephan III, 10 Am. U. J. Int'l L. & Pol'y at p. 750. 
But the risk of this sort of anti-democratic rent-seeking behavior is 
all the greater when the economic impacts are limited to 
individually targeted victims. 
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(1995) 10 Am. U. J. Int'l L. & Pol'y 745, 748 (explaining that an 

organized interest group has an inherent advantage, and “can 

outcompete . . . less efficient groups in the market for political 

loyalty.”). In the present case the MMC regime imposed 

individualized directives on a targeted business simply because a 

labor union—which stands to benefit financially from a compelled 

CBA—set its sights on that business, therein invoking the power of 

the ALRB to set essentially private law between UFW and 

Gerawan. 

Of course, when the ALRB imposes a CBA, the directive alters 

the rights of the targeted company with respect to the larger class of 

similarly situated businesses in a manner that appears arbitrary on 

its face. Gerhart v. Lake Cnty., Mont. (9th Cir. 2011) 637 F.3d 1013, 

1023. The burden rests on the ALRB to justify why an 

individualized legal proscription should apply to the targeted entity 

and not to similarly situated businesses in the agricultural industry. 

Olech, 528 U.S. at p. 564 (“Our cases have recognized successful 

equal protection claims brought by a ‘class of one,’ where the 

plaintiff alleges that there is no rational basis for the difference in 

treatment.”). The ALRB must therein justify its departure from the 

legal norm of generalized lawmaking because of the inherent risk 

that an individualized directive has imposed additional legal 

burdens without any special justification. See N. Pacifica LLC v. 

City of Pacifica (9th Cir. 2008) 526 F.3d 478, 486. 
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2.  The Terms Imposed by the Board’s Order Were 
Targeted at a Single Business, Without a Rational 
Basis—A Textbook “Class-of-One” Violation 

The class-of-one doctrine holds that there is an Equal 

Protection Clause violation if a regulation applies to one individual 

while exempting similarly situated individuals. Gerhart, 637 F.3d at 

p. 1022 (explaining that a plaintiff states a claim for a class of one 

violation by alleging the government has “(1) intentionally (2) 

treated [the plaintiff] differently than other similarly situated 

[individuals or businesses], (3) without a rational basis.”). The 

burden rests on the State to prove that it has a rational reason to 

treat the individual differently. Id. at p. 1023 (explaining that to 

defeat a class of one claim, the governmental defendant must 

demonstrate a reasonable basis for singling out a specific business). 

The ALRB cannot satisfy that burden here for two reasons. First, 

the ALRB cannot demonstrate that it would apply identical 

proscriptions on another business under the same facts. Second, the 

ALRB cannot offer a rational basis for why any single business 

should be targeted for individualized proscriptions imposing 

heightened legal burdens. 

i.  Where a Board is Vested with Authority to 
Issue Individualized Directives, There is 
Tremendous Potential for Inconsistent Results 

The State must point to a rational reason for treating 

similarly situated individuals differently. Olech, 528 U.S. at 564. 

But, the governmental defendant cannot easily meet that burden 

where—as in this case—the State has created a board vested with 

broad powers, capable of making multifarious pronouncements 
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applicable to similarly situated individuals. Hayes v. Missouri (1887) 

120 U.S. 68, 71-72 (explaining that the Fourteenth Amendment 

“requires that all persons subjected to . . . legislation be treated 

alike, under like circumstances and conditions, both in the 

privileges conferred and in the liabilities imposed.”). In the absence 

of definitive standards cabining the board’s discretion in a manner 

that ensures consistent results, there is very likely an Equal 

Protection Clause violation. Gerhart, 647 F.3d at pp. 1021-23 

(affirming that an Equal Protection problem arises when 

government intentionally subjects an individual or business to 

“unique treatment”).  

In this case there are no meaningful standards governing the 

ALRB’s individualized directives. To be sure, the procedure for the 

MMC process is spelled out in the Agricultural Act, as are the 

permissible subjects that an arbitrator may address in a proposed 

CBA. Lab. Code §§ 1164 et seq. As such, the Agricultural Act cabins 

the ALRB’s authority to issue individualized directives only on 

specified subjects, i.e., wages, benefits, working conditions and 

terms of employment. Id. at § 1164(d)-(e). But the ALRB retains 

essentially carte-blanche authority to decide fundamental policy 

issues when addressing those matters because the Agricultural Act 

charges the ALRB with the task of resolving all outstanding issues 

between a Petitioning Union and the targeted business. Id. at § 

1164(d). And the MMC provisions offer little or no guidance as to 



20  

how precisely CBAs should be crafted beyond the requirement that 

the final terms must be justified by the record.21 Id. 

Accordingly, ALRB’s powers are vested in the hands of an 

arbitrator who exercises his or her personal sense of good 

governance in crafting the terms of a proposed CBA. To illustrate 

the point, the ALRB could just as well have justified a decision to 

approve a CBA that would have allowed Gerawan to continue 

compensating its employees at current rates because the record 

demonstrates those rates are already higher than the industry 

average. (App’x 490, 492-93.) But instead the arbitrator 

recommended—and the ALRB approved—terms requiring Gerawan 

to increase wages by $.50 per hour and an additional 12.5% for 

piece-rates.22 (App’x 492-93.) The decision could just as well been to 

                                                
21  The arbitrator may consider: “(1) the stipulations of the 
parties; (2) the financial condition of the employer…; (3) the 
corresponding wages, benefits and terms and conditions of 
employment in other collective bargaining agreements covering 
similar agricultural operations with similar labor requirements; (4) 
the corresponding wages, benefits, and terms of employment 
prevailing in comparable firms or industries in geographical areas 
with similar economic conditions…; and (5) the average consumer 
prices for goods and services according to the California Consumer 
Price Index, and the overall cost of living, in the area where the 
work is performed.” Lab. Code § 1164(e).  
22  The arbitrator recommended that Gerawan pay its employees 
a “$.25 per hour premium after their third year of employment with 
the company, and an additional $.25 per hour premium after the 
seventh year of employment with the company.” (App’x 416). 
Additionally, the arbitrator recommended piece-rate increases as 
follows: “2.5% of their 2013 base wage rate for 2013, beginning July 
27, 2013, 5% of their 2013 base wage rate beginning March 15, 2014; 
and 5% of their 2013 base wage rate beginning March 15, 2015). 
(App’x 417). 
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compel Gerawan to increase wages by only 20 cents, or 30 cents. To 

the extent the record supported compelling an increase of 50 cents 

per hour, the CBA could have been approved with a 

recommendation for an increase of $.75 or $1.00. Why not $1.25 or 

$1.50? And couldn’t the piece-rate be set at an additional 10% or 

15%, just the same as it was set at 12.5%? See Lab. Code § 1164(e) 

(providing only that “[i]n resolving the issues in dispute, the 

mediator may consider those factors commonly considered in similar 

proceedings, including” various factors that might weigh into an 

arbitrator’s judgment) (emphasis added). 

The record could arguably support any of these choices. Gentry 

v. City of Murrieta (1995) 36 Cal. App. 4th 1359, 1366 (explaining an 

agency decision will be affirmed if it is “supported by substantial 

evidence.”); Harlow v. Carleson (1976) 16 Cal. 3d 731, 735 (agency 

actions will be upheld where supported by any finding of 

“substantial evidence” in the record). And because the ALRB had no 

other directives guiding the process, the final decision ultimately 

required the weighing of political judgment.23 But, of course there is 

little or no guarantee that a different arbitrator—assigned the task 

                                                
23  “For example, suppose that the mediator can show that every 
provision included in the collective bargaining agreement the 
mediator drafts is found in one of the potentially numerous 
collective bargaining agreements between other parties that are 
presented as evidence at the mediation. A party could argue that the 
collective bargaining agreement is ‘supported by the record.’ Yet, it 
could still be a collective bargaining agreement that either 
bankrupts the employer or imposes great hardship on the 
employees. There is no public policy to guide or limit the mediator 
and no standard for the Board or the courts to review the mediator's 
report.” Hess, 140 Cal. App. 4th at 1612 (Nicholson, J., dissenting). 
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of crafting a CBA in a nearly identical scenario—would exercise 

judgment in the same manner, or apply the same calculus. 

Accordingly, there is tremendous potential in the MMC process for 

the ALRB to make multifarious pronouncements in similar or 

identical cases. Hess, 140 Cal. App. 4th at 1616 (Nicholson, J., 

dissenting) (observing that the MMC process “results in disparate 

treatment within the class of employers without an initial collective 

bargaining agreement because the agreement imposed on each 

employer in this class will be different.”) (emphasis added). 

In light of the serious risk of inconsistent individualized 

directives from the ALRB, the Board must demonstrate a rational 

basis in fact for inconsistent treatment of businesses. See, e.g., Lazy 

Ranch Ltd. v. Behrens (9th Cir. 2008) 546 F.3d 580, 590 (holding 

that there were no facts in the record establishing a rational basis 

for treating the plaintiff differently from similarly situated 

individuals). Whenever the ALRB’s individualized directives are 

inconsistent with the directives issued in a similar MMC proceeding, 

an Equal Protection violation is apparent. Id. Yet the burden 

affirmatively rests on the Board to demonstrate that it has applied 

definitive standards to ensure consistent decisions. In the absence of 

such standards, an Equal Protection violation may be presumed. See 

Gerhart, 637 F.3d at p. 1022 (suggesting that the burden shifts to 

the governmental defendant to demonstrate consistent treatment 

once the plaintiff presents evidence that he or she has been treated 

differently from similarly situated individuals).  
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ii.  There is No Rational Basis for Targeting a 
Single Business for Individualized Proscriptions 
Under the MMC Provisions 

The ALRB must further identify a rational basis for imposing 

individualized directives on select businesses. Gerhart, 637 F.3d at 

p. 1023 (“We have recognized that the rational basis prong of a ‘class 

of one’ claim turns on whether there is a rational basis for the 

distinction, rather than the underlying government action.”). But 

the ALRB cannot offer a rational basis for targeting specific 

businesses through the MMC Process. All of the proffered rationales 

are unrelated to any action the subject business may have taken 

that might justify individualized directives. 

a.  A General Interest in Improving Conditions for 
Agricultural Workers Does Not Justify 
Individualized Directives 

The State’s interest in bettering working conditions for 

agricultural employees would certainly suffice as a rational basis 

justifying industry-wide regulation. But a general interest in 

bettering working conditions for agricultural workers cannot justify 

an imposition of special directives targeted at a single employer. 

See, e.g., Behrens, 546 F.3d at 590 (holding that although 

“administrative costs might be a valid reason to deny a bidder a 

lease, it simply does not offer a basis for treating conservationists 

different from other bidders.”). Those generalized concerns justify 

only generalized regulations. See Genesis Envtl. Servs. v. San 

Joaquin Valley Unified Air Pollution Control Dist. (2003) 113 Cal. 

App. 4th 597, 606 (“In other words, if a rational classification is 

applied unevenly, the reason for singling out a particular person 
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must be rational and not the product of intentional and arbitrary 

discrimination.”) And, for the reasons set forth below, the fact that a 

given business has failed to voluntarily assume heightened 

obligations under a private contract cannot serve as a rational basis 

either. 

b.  Failure to Come to an Agreement With a Union 
is Not a Sufficient Basis for Subjecting a Business 
to Targeted Legal Directives 

The real reason that the MMC regime targets specific 

businesses is because they have yet to enter a consensual CBA. Lab. 

Code § 1164(a) (enabling a labor organization, certified as the 

exclusive bargaining unit of agricultural employees, to petition for 

mandatory interest arbitration). But this does not suffice as a 

rational basis for three reasons. First, as discussed above, the right 

to withhold assent to a contract is protected by both the Due Process 

Clause and the First Amendment. See Wolff Packing, 262 U.S. 522. 

The ALRB and UFW suggest that special circumstances 

justify imposition of individualized directives on agricultural 

employers who fail to voluntarily accede to a CBA because 

agricultural workers are uniquely impotent in their capacity to 

effectively exert their interests through concerted action. But this 

argument inappropriately assumes the State has the power to 

compel a contract to address this concern. People v. Hofsheier (2006) 

37 Cal. 4th 1185, 1200-01 (noting that the rational basis test applies 

only in cases where fundamental constitutional rights have not been 

impinged). It cannot be that the State has a rational-basis 

justification for forcing a business into the MMC regime simply by 
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virtue of the fact the business has chosen to exercise its 

constitutional rights. Such a boot-strapping rationale would work a 

constitutional absurdity. Randal S. Jeffrey, Equal Protection in 

State Courts: The New Economic Equality Rights (1999) 17 Law & 

Ineq. 239, 248 (noting that “courts apply strict scrutiny when state 

action burdens a fundamental right.”). 

Second, the fact that a company has refused to enter a 

collective bargaining agreement is truly immaterial to the issue of 

whether the company should raise its wages, or change working 

conditions. Behrens, 546 F.3d at p. 590 (holding there must be a 

rational basis supported by the record). It may be that a company 

with a voluntary CBA actually pays its workers less, or has less 

agreeable working conditions than an otherwise similarly situated 

company that has refused to enter such an agreement. To be sure, in 

the present case Gerawan already pays its workers well above the 

industry average. (App’x 490, 492-93.) 

Finally, the mere fact that a labor union wishes to force a 

specific business to abide by heightened legal standards to advance 

its economic interests is an insufficient basis for imposing special 

legal requirements upon the targeted business. See Merrifield v. 

Lockyer, 547 F.3d 978, 991 n.15 (holding that regulation serving no 

purpose but “economic protectionism” cannot survive rational basis 

review). While it may be true that in some cases businesses refusing 

to enter a CBA are more likely to pay low wages, or have “less 

agreeable” working conditions, that is not a sufficient basis for 

subjecting such companies to individualized lawmaking proceedings 

because there are already generally applicable laws dictating 
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required working conditions and wage requirements. 24 Gerhart, 637 

F.3d at 1013. Why should a union have the capacity force a business 

to either “voluntarily” raise its standards—above what is already 

generally required for similarly situated businesses—or be subjected 

to the MMC regime which will impose such standards by force?25 

c.  Conduct Unrelated to the Duty to Bargain in 
Good Faith Cannot Justify Imposition of 
Individualized Directives  

It could be argued that the ALRB has a rational basis for 

imposing individualized directives upon a business targeted through 

the MMC process by virtue of the fact that the MMC provisions only 

authorize a union to initiate those proceedings against a business 

that has engaged in an unlawful labor practice. Lab. Code § 

1164.11(b). Of course, the parties dispute whether this statutory 

requirement should be construed as requiring a specific showing 

that the targeted business engaged in wrongful conduct inhibiting 

the bargaining process or whether it is enough to show that the 

targeted business has—at some point—engaged in some unrelated 

unfair labor practice. (See Br. of Respondent, pp. 20-21.) Amicus 

NFIB Legal Center submits that this provision must be interpreted 

narrowly—as Gerawan urges—because the expansive interpretation 

offered by the ALRB and UFW would raise constitutional problems. 

This is because employer conduct unrelated to the bargaining 

process cannot serve as the constitutional justification for imposing 

                                                
24  Is it not for the Legislature to decide what are, or are not, 
agreeable working conditions?  
25  Amicus submits that this regime gives the Petitioning Union 
an inappropriate role in the lawmaking process. 
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special directives upon a targeted business. See Gerhart, 637 F.3d at 

p. 1023 (demonstrating that that the rational basis test might be 

satisfied where past conduct provides a reasonable ground for 

believing special treatment to be necessary in order to avoid a public 

harm). 

In the present case, the ALRB and UFW contend that 

Gerawan committed unfair labor practices in 1990 and 1992—before 

UFW was even certified as the exclusive representative of 

Gerawan’s employees.26 They argue that this conduct should justify 

targeting Gerawan through the MMC process, regardless of how 

long ago the events occurred, or whether the conduct was in any way 

related to the goals of the MMC provisions. By that logic a 

Petitioning Union could compel the ALRB to impose special 

directives on a subject business by virtue of unrelated conduct 

occurring anytime since the original enactment of the Agricultural 

Act in 1975.27 

But, where there is no relation between the triggering conduct 

and the purpose for which the ALRB seeks to impose an 

individualized directive upon a business, there is no rational 

                                                
26  Gerawan Ranches (1992) 18 ALRB No. 5; Gerawan Ranches 
(1992) 18 ALRB No. 16. 
27  This is all the more problematic because punitive sanctions 
should not be triggered by past conduct. City of Richmond v. J.A. 
Croson Co., (1989) 488 U.S. 469, 513-14 (Stevens, J., concurring) 
(“The constitutional prohibitions against . . . ex post facto laws and 
bills of attainder reflect a valid concern about the use of the political 
process to punish or characterize past conduct of private citizens.”). 
But that is exactly what would result if the MMC process were 
triggered by conduct predating the 2002 amendments creating the 
MMC regime. 
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justification for singling that business out. See Olech, 528 U.S. at 

565 (recognizing an Equal Protection Clause violation where 

similarly situated individuals—engaged in the same conduct [i.e., 

submission of a permit application]—were treated differently). 

Regulation triggered by virtue of unrelated conduct is necessarily 

arbitrary and capricious. See Vance v. Bradley (1979) 440 U.S. 93, 

97 (explaining that there would be no rational basis in a case in 

which a regulation were imposed upon a targeted group [or 

individual] for a reason wholly unrelated to the achievement of any 

legitimate purpose). To be sure, if conduct unrelated to the 

bargaining process could trigger MMC proceedings, the Legislature 

might just as well have said a Petitioning Union can target a 

business if the company conducts operations on even-numbered 

calendar days, or if the owner chews bubble-gum. 

C.  In the Absence of Clear Directives Guiding the ALRB’s 
Proscriptions, the MMC Regime Violates the Non-Delegation 
Doctrine 

There are no discernible or principled standards directing the 

ALRB’s decisions in the MMC process. The Agricultural Act merely 

cabins ALRB’s authority to impose individualized directives on 

targeted businesses on certain specified subjects—requiring only 

that the final terms of a compelled CBA must be supported by the 

record. Lab. Code § 1164(d)-(e). As set forth above, such a regime 

invites inconsistent individualized directives in a manner that will 

almost inevitably violate the Equal Protection Clause. But where a 

regime leaves an agency with discretion enough to impose 

inconsistent individualized directives upon targeted individuals or 
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businesses, there are also likely structural infirmities. This is 

because an agency should not be vested with power enough to decide 

fundamental policy issues on its own accord. Carson Mobilehome 

Park Owners’ Ass’n. v. City of Carson (1983) 35 Cal. 3d 184, 190. 

The non-delegation doctrine holds that an agency’s authority 

must not only be cabined through legislative enactments, but that it 

must be shown that the Legislature has affirmatively established 

discernible standards for the agency to apply in administering and 

enforcing the regime in practice. See People’s Fed. Sav. & Loan Ass’n 

v. State Franchise Tax Bd. (1952) 110 Cal. App. 2d 696, 700 

(invalidating a statute giving officials “uncontrolled and unguided 

power” to set the rate of a tax deduction). In the absence of 

legislatively established standards, an agency’s decisions will be ad 

hoc and will require the exercise of political judgment that should 

more appropriately be exercised by elected representatives who are 

more directly accountable to the public for their policy choices. Thus, 

the non-delegation doctrine places the burden on the defending 

governmental entity to demonstrate that the Legislature has given 

directives affirmatively guiding its decision making process. See 

Birkenfeld v. City of Berkeley (1976) 17 Cal. 3d 129, 167 (explaining 

that a legislative body cannot delegate the power to formulate public 

policy, but that the legislature may avoid a non-delegation problem 

by “declar[ing] a policy, [and] fix[ing] a primary standard . . .”) 

(emphasis added). 

In this case the MMC regime leaves it to an arbitrator to 

recommend terms for a compelled CBA, which ultimately become 

binding upon the subject business. But neither the arbitrator nor 
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the ALRB are bound to exercise judgment in any particular manner 

beyond the loose requirement to ensure that the final terms are 

justified by the record. Lab. Code § 1164(d); Hess, 140 Cal. App. 4th 

at 1611 (Nicholson, J., dissenting) (observing that “[n]othing in [the 

MMC provisions] control[] the discretion of the ‘mediator’ in deciding 

the terms of [a] ‘collective bargaining agreement’”). Again, the 

requirement that a decision must be supported by the record might 

justify a whole host of policy decisions on any given issue. Carleson, 

16 Cal. 3d at p. 735 (explaining the substantial evidence test).  

As set forth above, a different arbitrator might just as well 

have recommended different terms to govern how Gerawan should 

compensate its employees under a compelled CBA—and such terms 

would be just as much based on the record. Antelope Valley Press v. 

Poizner (2008)162 Cal. App. 4th 839, 849 (“Under the substantial 

evidence test… [courts] determine whether there is any evidence (or 

any reasonable inferences which can be deduced from the evidence), 

whether contradicted or uncontradicted, which, when viewed in the 

light most favorable to an administrative order or decision… 

support the administrative [] findings of fact.”). Likewise, the ALRB 

might just as well have insisted on different terms governing 

working conditions. Hess, 140 Cal. App. 4th at 1612 (Nicholson, J., 

dissenting) (“The requirement that the mediator’s report must be 

‘supported by the record’ … is virtually meaningless in the context of 

drafting a collective bargaining agreement.”). For example, the 

ALRB could have looked to the facts to justify a decision requiring 

further rest breaks for employees—beyond what is already required 

by generally applicable state law.  
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The same Board might just as well impose a requirement that 

a company give its employees an extra 5 minutes of break time as it 

might require an additional 10 or 15 minutes.28 Such inconsistent 

results can only be justified to the extent the Board has been given 

unfettered discretion to set policy. City of Carson, 35 Cal. 3d at 190. 

And of course a showing of such a broad grant of authority runs 

headstrong into a Separation of Powers problem under the non-

delegation doctrine. 

                                                
28  Instead, the arbitrator in this case thought it inappropriate to 
require Gerawan to give rest breaks beyond those mandated by 
generally applicable law. (App’x 401-02). But this is a curious 
conclusion given the fact that the arbitrator imposed unique legal 
burdens beyond what is required by generally applicable law in 
other provisions. (App’x 416-17, 492-93). This speaks to the reality 
that there are no standards governing the MMC process at all. 
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CONCLUSION 

For the reasons set forth herein, amicus curiae NFIB Legal 

Center respectfully urges this Court to grant Gerawan’s petition for 

writ of mandate. 

Respectfully submitted, 
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